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JOURNAL OF PATENT LAW. 

THE lNFRINGb:Mb:NT OF PATENT BIGHTS-RULE 

of the machines in the city of Providence, in violation LINSEED OILS. 

OF of the complainants' right. The suit was commenced MESSRS. EDlTORs :-On poge 201 or the preat"nt 
DAMAGES. 

It is one thing to secure the issuing of Letters Patent, 
by the Patent Office at Washington; it is another thing 
to secure a patent that will stand the test of innumer
able lawsuits which, if the patent is valuable. it is sure 
to occasion; and it is still another thing, when tbe 
patent iJ properly issued, and the patentee is assured 
that the sharpest legal needle ever invented cannot pene
trate it-when it is supposed to be capable of withstand
ing both the assaults of learned counsel and of courts
to apprehend and apply the legal remedy to an infdnge
ment of it. It may be of interest to patentees to know 
what are their remedies when the exclusive right to their 
invention is unscrupulously invaded by men who allow 
no rights of others, however sacred they may be, to stand 
in the way of their realizmg wealth. There is probably 
no individual ownership of property founded upon con
siderations so just as the ownership of patent rights. 
The ownership of personal and real property are both 
founded upon principles ot public policy. At first, m�n 
posscssed all things in common. Gradually, articles of 
personal use, as clot hing, weapons of personal defence, 
&c., came to be considered as attached to and finally 
belonging to Ule individual possessor of them. This, in 
process of time, has given rise to what is now considered, 
and protected by law, as personal or chattel property. 
The o,mership of real estate originated still later in the 
ar.nals of mankind. Men were first hunters and shep
herds, not farmers; and the reason and purpose& to be 
gained by individual ownership of land were neither 
understood nor appreciated. Indeed, in a society of 
hunters, individual ownership of portions of the common 
territory would he more of a detriment than an advan
tage to thp. community. 

The individual ownership of patent rights is founded 
npon principles of public policy, but not upon these alone;. 
there is a justness in giving to a man the natural product 
of his own inventive faculties. If an inventor brings into 
the world that which previously did not exist in it, then, 
surely, no one can have so good a right to the application 
and disposal of it as the inventor himself. It is optional 
With him to invent or to allow his faculties to remain 
untaxed by inventive exertion. The law has recognized 
this right of inventors to thl'! products of their own genius, 
and has protected it by imposing upon the violator of a 
righ t the payment of a sum of money, as damages, to the 
injured party, equal in amount to the sum which 
the irifringer actually realizes in profits. It will not esti
mate the damages by what the infringer might have made 
if he had used reasonable diligence; but will simply 
'Ablige the infringer to pay all his profits to the rightful 
owner of them-the patentee. 

The case of Mason and others versus Dean, recently 
dllcided in the United States Supreme Court, is an 
authOrity upon the abol'e point. Tile plaintiffs claimed 
to be the owners of a terdtorial right to the exclusive use 
of the Woodworth patent for planing boards, and charged 
the defendant with using three of the machines in the 
city of Providence, R. I. It appeared that the origmal 
term of the patent had expired, and that a second exten
sion of the term had bee. granted by Congress. During 
the first term of the extension of the patent, tha defend
ant had" been licensed by the owners of the patent to use 
the machines, which they now sought to enjoin the 
defendant from using. The facts of the case were not 
disputed; consequently, there was no issue to be tried 
by a jury, and a decree, perpetually enjoining the defend
ant from using the machines in question, was entered 
by confession. Damages were awarded to the plaintiffs; 
but in computing their amount, the master was gov
erned in his estimate by the amount of profits which 
the defendant might, by reasollable diligence, ha\'e derived 
from the use made by him of such patented machines. 
To this basis of estimating the amount of damages the 
defendant excepted, and sought redress by appealing the 
case from the Circuit Court for the district of Rhode 
Island to the Supreme Court. So far as affecting the 
question of damages in the case, we give the opinion of 
the court deciding the appeal. 

McLean. J.-" This is an appeal from the Circuit 
Court of Rhode Island. A bill was filed in this case by 
Mason and others, claiming to be owners of a territorial 
right to the exclusive use of the Woodworth patent for 
planing boards, charging the defendant with using three 

the first year of the extension of that patent by Congress; volume of the SCIENTIFIC AlIERICAN, appeared an article 
and the three machines which were sought to be enjoined on the above subject, in which you informed your readers 
were those used during the first extended term of the that the annual importation of foreign oil amounts to 
patent, under a license from its owners. A preliminary above 250,000 gallons, valued at $164,700. You al�o 
injunction was granted. state that you have been unable to ascertain the quantity 

"At thc June term, 1851, of the Circuit Court, a manufactured at home from native grown seed. I appre
decree, pro confesso, was entered against the defendant, hend that the latter is so small as to be of little conse
and he was perpetually enjoined. The case was rcfelTed quence; that is, when the enormous quantity of foreign 
to a master, to take an account of the profits or income seed crushed in this country is taken into consideration; 
derived by the defendant, or which, by reasonable dili- and it is in relation to the latter that I now desire to 
gence, might have been realized by him, from the use give you some information, for the benefit of those readers 
made of the three machines. Exceptions were taken to whom it may interest. 
the first report of the master, and it was referred to him The imports of linseed into the United States for the 

again under the same instructions. Before the second year 1859 (olmost entirely from India) were 2,848,771 
report of the master, a motion was submitted to the bushels. This yielded 5,000,000 gallons of oil, hlued 
court by the defendant to set aside the decree p"o corifesso, at 56 cents per gallon = $2,800,000; and 41,400 tuns 
and for leave to answer the bill, on the ground that the of cake at $32 = $1,324,800: total, $4,124,800. The 
Supreme Court had held, in a case similar to this, that seed cost, at $1 50 per bushel, $3,523,165, which, de
the licensee's privilege continued, under the extension of ducted from the above, leaves $601,635 for thc cost and 
the patent by Congress, the same as under prior exten-' profit of manufacturing. 
sions; but the court refused the motion, consequently You will observe by the above ,figures that, as you well 
the appeal does not bring before us any question under remarked in your prcvious article, it "forms a staple 
the last extension of the patent. business." Moreover, we can well afford to pa�' England 

.. At the November term, 1854, the master made his the paltry sum of $164,700 for oil which we want, when 
second and final report, in which he stated the sum of she is so good as to give $1,824,800 for oil cake which 
$2,561 46 as the amount of profits which the defendant we do not want, besides paying our shipowners' freight 
by reasonable diligence, might have derived from the us� on the 41,400 tuns. The question now suggests itself 
made by him of such patented machines, and the sale of whether or not it would be more for the interest of the 
the products thereof, during the period covered by the country to raise our own linseed. Now, provisions ond 
suit. The decree was entered, on the report of the breadstuffs go to pay for it. Farmers can figure for 
master, for the estimated amount of profits which the themselves. The price named above ($1 50 per 52Ibs.), 
defendant, with reasonable diligence, might have though taken as a basis for last year's business, is below 
realized; not what, in fact, he did realize. This instruc- the average. Perhaps $1 70 would be nearer the mark. 
tion was erroneous. The rule in such a case is the Certainly, when we consider the many uses to which the 
amount of profits recerved by thc unlawful usc of the fiber of the plant itself may be applied, it does seem that 
ma�hines, as this, in general, is the damage C!one to the the culture of flax ought to be profitable. W.�. '1'. 

owner of the patent. It takes away the motive of the Boston, Mass., April 16, 1860. 
infringer of patent rights, by requiring him to pay the THE FORCE OF ':\. ;"E"':iSSUED PATENT. 

profits of his labor to the owner of the patent. Generally, MESSRS. EDITORS:-I take the liberty of troubling 
this is sufficient to protect the rights of the owners; but you with the following question:-A obtains a patent on 
where the wrong has been done under aggravated cir_ a machine, but fails in his  claim to co;er all its peculiar
cumstances, the court has the power, under the statute, ities or all the characteristics of his invention. Subse
to punish it adequately by an increase uf the damages. quently, B, C, D, &c., obtain each a patent on the �ame 
The injury done is measured by the supply of planed machine, but are obliged to use those characteristics of 
boards thrown upon the market, which lessens 80 much A's invention, which are not claimed by A. Now, can 
the demand. But if the liability of an Infringer is to be A, by a re-\ssue or other document, prevent B, C, D, 
increased by all estimate of the work he fllight do, with &c., u�ing such unclaimed characteristics? F. G. W. 
great diligence, be will be more likely to exceed the esti- Worcester, Mass., April 10, 1860. 
mate than fall below it. This policy would increase tile [The object of a re-issue, in many instances, 'Is to 
evil of the wrong-doer without benefit to any one. For meet just such a case as you set forth. Under a re-issue 
the reasons assigned the decree for damages must be of his patent, A is entitled to claim all that was new in 
reversed, at the cost of the defendants in error, as founded his model at the time he first made his application for the 
on an erroneous estimate, and the cause is remanded to patent ; he would hold it in spite of Letters Patent to a 
the Circuit Court, with instructions to enter a decree for subsequent party, who would also be regarded in law as 

the amount of the profits actually realized by the defend- an inrringer of the re-issued patent.-EDs. 
ant from the wrongful use of the patent." - e·_ 

AN IMPROVED FISHING ROD W ANTlLD. 

_to.". 

STEEL WIRE FOR TELEGRAPHa 

The following letter from one of the most extensive 
wire-manufacturing firms in the country will doubtless 
interest many of OUf readers besides the one for whom 
the information was obtained:-

MESSRS. EDlToRs:-In reply to your inquiries about 
the power of tension of 8-16ths iron wire, we would say 
that" No. 6f' (which is 8-16ths gage, made of the best 
American iron, and drawn once after annealing) will 
sustain a weight of 2,800 Ibs. before it yields. To find 
how much 80 lengths of 40 feet will hole up, it is only 
necessary to take two lengths and put them side by side, 
suspended between the walls of a 40-feet room; then 
load them at such points as desired and multiply the de
sired number of wires by the weight thus obtained. We 
think that steel wire of the same size would sustain twice 
that amount. We believe that steel wire will soon be 
substituted for iron wire for telegraphic purposes. It is 
found to be a much better conductor and very much 
stronger. We learn that it is now used in England for 
that purpose. 

Our price for galvanized wire, made of the best Am
erican charcoal iron (any number from" 6t .. to "10," 
and put up in coils of t mile) is 9 cents per pound; but 
most of the telegraph wire which we make is of much 
leas a price. W A8HBURliI §J Mqou. 

Worcester, M8I8_. April 9, 1860� 
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MESSliS. EDITORS:-Allow me, through the medium 
of your valuable paper, to suggest to manufacturers of 
rubber goods a new article of manufacture (new at least 
to me), namely, a fishing rod. To secure a good fishing 
rod, it must be made in joints about four feet long, and 
be hollow for its entire length, both to secure lightness, 
and to make n case for the line to pass from the reel to 
the end of the pole. If the line is placed within this 
case or hollow rod it cannot be caught. by bush or briar, 
as is the case when the line passes through thimbles or 
rings on the outside of the rod. For the same reason 
the reel should be encased in a swell in the butt of the 
rod. It is pOlisible that rods of this kind are now made; 
if so, any manufacturer who will advertise such a rod 
(through the SCIENTIFIC AMERICAN) will find many pur
chasers in my neighborhood. 

A good trout rod should be 20 feet long, and not over 
3-16ths of an inch in diameter at the tip. O. W. S. 

Plantsvill{', Conn."April 9, 1860. 
- Ie •• 

INTERESTING TO l'OMOLOGISTs.-Mr. Dubreil, the 
eminent French pomologist, states that he has produ�ed 
much larger fruits than usual by moistening the surface 
of the green fruit with a solution of sulphate of iron, 
24 grains to a quart of water. This was done when the 
tmit first set, when it was half, ond when it WI\S three
quarters grown, taking care never to do it when the sl1n 
was shining. It has long been well know� that thit 
solution greatlr I��d �bsoq>tion. 
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